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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent issued petitioner three separate notices of
deficiency, each dated June 6, 2003, determ ning that petitioner
was |iable for deficiencies in Federal incone taxes and additions
totax in the follow ng anounts for the 1997, 1998, and 1999
t axabl e years:

Additions to Tax

Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654
1997 $30, 884 $2, 905. 88 To be determnm ned $1, 371. 69
1998 29, 573 3, 044. 03 To be det erm ned 934. 42
1999 11, 330 100. 00 To be determ ned 539. 47

Petitioner filed a tinely petition with the Court in which
he does not dispute the deficiencies determ ned, but only
di sputes the additions to tax. Respondent did not file an answer
to the petition.?

At the tinme of trial, respondent filed a pretrial menmorandum
wherein he asserted increased deficiencies and increased
additions to tax. The parties filed a stipulation of facts
wherein petitioner agreed to the increased deficiencies and
i ncreased additions to tax under section 6654 and al so agreed
that if the failure to file tax returns for the 1997, 1998, and

1999 taxabl e years was not due to reasonabl e cause, then the

! Petitioner elected to have his case conducted as a snal
tax case under the proceedi ngs of sec. 7463. For the election to
be valid, the “anpbunt of the deficiency placed in dispute” may
not exceed $50,000 for any one taxable year. Sec. 7463(a), (e);
Kallich v. Conm ssioner, 89 T.C. 676, 679-680 (1987). Taking
into account petitioner’s concessions in the present case, we
concur with his election to conduct his case as a small tax case
because the anount placed in dispute for each of the years in
i ssue does not exceed $50, 000.
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i ncreased additions to tax under section 6651(a)(1l) applied as

foll ows:
Additions to Tax
Year Defi ci ency Sec. 6651(a) (1) Sec. 6654
1997 $30, 087 1$3, 030 $1, 407
1998 30, 234 3, 548 798
1999 52,625 9, 601 1, 629

1 Al though the anount of deficiency actually decreased for
1997, the addition to tax under sec. 6651(a)(1l) increased for the
correspondi ng taxabl e year. Respondent attributes this increase
to a “mscalculation” in the notice of deficiency.

After concessions,? the issue for decision is whether
petitioner is liable for the additions to tax and increased
additions to tax under section 6651(a)(1) for the 1997, 1998, and

1999 taxable years.?

2 Respondent concedes that petitioner is not liable for any
additions to tax under sec. 6651(a)(2) for the 1997, 1998, and
1999 taxable years. Petitioner concedes that he is liable for
the deficiencies in Federal incone taxes for the 1997 through
1999 taxabl e years, including increased deficiencies, as
indicated in respondent’s pretrial nmenorandum and the stipulation
of facts. Petitioner further concedes that he is liable for the
additions to tax under sec. 6654 for the 1997, 1998, and 1999
t axabl e years.

3 Al though respondent did not file an answer, he seeks
i ncreased deficiencies and increased additions to tax. Because
of the stipulation of facts and petitioner’s |lack of objection,
the issue of increased additions to tax under sec. 6651(a)(1l) is
tried with petitioner’s express or inplied consent. See Rule
41(b)(1); Wods v. Comm ssioner, 91 T.C. 88, 93 (1988); MCee V.
Comm ssioner, T.C Meno. 2000-308; Wcker v. Conm ssioner, T.C
Meno. 1993-431, affd. w thout published opinion 50 F.3d 12 (8th
Cir. 1995). Moreover, the issue of increased additions to tax
under sec. 6654 for the 1997 and 1999 taxable years is
conputational in nature. See sec. 6654(a).




Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in Guttenberg, New Jersey.

From January 1, 1997, to April 1, 1999, petitioner was a
stockbroker at the American Stock Exchange in New York, New YorKk.
During the years in issue, petitioner had various health problens
that required himto undergo surgery on an outpatient basis with
fol |l ow up nedi cal appoi ntnments about once a nonth. Al so during
the years in issue, petitioner’s spouse, Barbara Appel, suffered
fromsevere health problens, and petitioner had to care for her
and manage the affairs of the household. Petitioner neverthel ess
continued working at the Anerican Stock Exchange with a few days
of absences due to his surgery and related foll ow up nedica
appoi nt nent s.

Petitioner requested and received extensions to file his
Federal inconme tax returns for the 1997, 1998, and 1999 taxable
years. Taking into account such extensions, petitioner’s 1997
return was due Cctober 15, 1998; his 1998 return was due Cctober
15, 1999; and his 1999 return was due October 15, 2000. However,
petitioner did not file any Federal incone tax returns by the

correspondi ng due dat es.
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After filing the petition, petitioner prepared returns for
the 1997, 1998, and 1999 taxable years and then sent themvia
certified mil to respondent’s New Jersey Appeals Ofice in an
envel ope bearing a postmark date of “Decenber 10, 2003".
Petitioner did not remt any paynent with these returns.

Respondent received and accepted the returns as filed on
Decenber 11, 2003. The 1997 return reported “total tax” of
$30,087. The 1998 return reported “total tax” of $30,234. The
1999 return reported “total tax” of $52,625. The anmounts
reflected on the returns provided the bases for the increased
deficiencies for the 1998 and 1999 taxable years and the
correlative increased additions to tax under section 6651(a)(1)
and section 6654.

Petitioner contends that he should not be |iable for the
additions to tax under section 6651(a)(1l) because his failure to
file his returns for the 1997, 1998, and 1999 taxabl e years was
due to reasonabl e cause and not due to willful neglect.
Specifically, petitioner contends that his health problens and
t hose of his spouse should relieve himof any liability under
section 6651(a)(1).

Di scussi on
The Conmm ssioner bears the burden of proof in respect of any

i ncreased additions to tax. Beck Chem Equip. Corp. V.

Commi ssioner, 27 T.C. 840, 856 (1957). The Conm ssioner al so has
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the “burden of production in any court proceeding with respect to
the liability of any individual for any * * * addition to tax”
under section 6651(a). Sec. 7491(c). To neet this burden, the
Conmmi ssi oner nust conme forward with sufficient evidence
indicating that it is appropriate to inpose the relevant penalty

or addition to tax. Hi gbee v. Commi ssioner, 116 T.C. 438, 446

(2001). Once the Conm ssioner neets his burden of production,
t he taxpayer nmust cone forward with evidence sufficient to
persuade a court that the Conm ssioner’s determ nation is
incorrect. 1d. at 447. The taxpayer also bears the burden of
proof with regard to i ssue of reasonable cause. |[d. at 446

In the present case, respondent has satisfied his burden of
production under section 7491(c) by establishing that
petitioner’s 1997, 1998, and 1999 Federal income tax returns were
not tinely filed. Petitioner does not assert, nor did he present
any evidence, that the returns for the years in issue were
received or mail ed before the due dates.

Section 6651(a)(1l) inposes an addition to tax of 5 percent
per nonth of the anobunt of tax required to be shown on the
return, not to exceed 25 percent, for failure to tinely file a
return. The addition to tax under section 6651(a)(1l) is inposed
unl ess the taxpayer establishes that the failure was due to
reasonabl e cause and not willful neglect. |Illness may constitute

reasonabl e cause so |ong as the taxpayer can establish that
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illness incapacitated the taxpayer to such a degree that he or

she was unable to file the return. See Snyder Air Prods., Inc.

v. Comm ssioner, 71 T.C 709, 718 (1979); Mrrin v. Conm ssioner,

T.C. Meno. 1997-24, affd. 147 F.3d 147 (2d G r. 1998).

The record does not establish that the failures to file were
due to reasonable cause and not willful neglect. While
petitioner and Barbara Appel had health problens during the years
in issue, petitioner continued working at the American Stock
Exchange. Petitioner’s health did not prevent himfromcaring
for his spouse, managing the affairs of the household, or
requesting an extension to file his 1997, 1998, and 1999 Federal
income tax returns. While we synpathize wth the ongoi ng nedi cal
i ssues of petitioner and his spouse and acknow edge the
substantial anmount of tinme and energy expended by petitioner as a
caregiver to his spouse, we do not conclude that petitioner was
SO incapacitated so as to constitute reasonabl e cause for failing
to file returns for the years in issue. Respondent is sustained
on this issue.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing and the parties’ concessions,

Deci sion will be entered

under Rul e 155.




